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Steven R. Sumsion (#8317)
Cameron S. Christensen (#16015)
Amy Fiene (#14442)
SUMSION BUSINESS LAW
3651 N 100 E, Suite 300
Provo, Utah 84604
Tel: (801) 375-2830
Email: steve@businesslawutah.com
cameron@businesslawutah.com
amy@businesslawutah.com
Attorneys for Plaintiff
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

ANN P. SHIVELY, in her capacity as
presumptive personal representative on behalf
of all beneficiaries of the estate of Michael
Jay Shively,
Plaintiff,

COMPLAINT AND DEMAND FOR
JURY TRIAL

v.
Civil No.:

UTAH VALLEY UNIVERSITY, a public
university; ASTRID S. TUMINEZ, a Utah
resident and government employee; KAREN
CLEMES, a Utah resident; and SARA J.
FLOOD, a Utah resident and government
employee,
Defendants.

Judge:

Dr. Ann P. Shively (“Plaintiff”) as the personal representative on behalf of all
beneficiaries of the estate of Dr. Michael Jay Shively (“Shively”), by and through her counsel,
hereby complains against Utah Valley University (“UVU”); its President Astrid S. Tuminez
(“Tuminez”); Karen Clemes, General Counsel of UVU at the time when claims arose
(“Clemes”); and Dr. Sara J. Flood (“Flood”).
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NATURE OF THE ACTION
This is a case about a university’s reckless disregard of its duty to a tenured professor
regarding specious and unsubstantiated claims, which disregard manifested in a prolonged
campaign against the professor, resulting in his tragic suicide. UVU’s own detailed investigative
report, compiled after twenty-five (25) interviews, provides extensive evidence and admissions
that discredit claims of a “serious offense affecting the public interest.” However, UVU chose to
expand and prolong the investigation by hiring an outside consultant whose work Shively had
openly and professionally criticized in presentations, even though UVU knew that Shively was
suffering as a result of the prolonged investigation. UVU excluded favorable testimony and
evidence then failed to provide Shively with any prior notice or opportunity to change his proven
teaching methods that UVU had encouraged and awarded for twenty-seven (27) years.
Professor Shively was deserving of UVU’s praise and promise of continued employment,
not its unwarranted discipline. After being appointed the Human Anatomy Program Coordinator
in 1993, Shively’s teaching excellence was repeatedly recognized by UVU, including five (5)
Teacher of the Year awards and nine (9) other Teaching Excellence Awards. Shively served as
Department Chair in UVU’s Department of Life Sciences, President of the UVU Faculty Senate,
and Faculty Athletic Representative. Notably, Shively was honored as an exemplary lecturer and
professor by the “Experts in the Classroom Series,” which caused UVU to print and distribute
the tributary flyer below to promote viewership of Shively on public television:
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Figure 1: UVU’s Tributary Flyer

As a committee member of various state and national organizations, Shively regularly
presented on topics of anatomy, student academic honesty, constructing better evaluations, and
improving the quality of multiple-choice examinations. Shively authored over one hundred (100)
scholarly articles and served as chair or member of over fifty (50) committees, including The
International Committee of Anatomical Nomenclature, The Committee on Academic
Dishonesty, and The Faculty Senate for Science and Mathematics. As a beloved, tenured
professor, he taught thousands of students who have since excelled in medicine, dentistry,
nursing, pharmacology, radiology, and other medical fields throughout the United States. Shively
was one of the few professors in the world that was classically trained and regularly assisted in
the training of anatomy instructors from well-respected universities, including local universities,
Brigham Young University and the University of Utah. Some referred to Shively as the top
anatomist in the United States.
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Shively was in pristine health and top physical condition and had no prior psychiatric
therapy or treatment prior to UVU’s surprise suspension. He participated annually in the Texas
Water Safari, a 260-mile, non-stop, ultramarathon canoe race that tests mental and physical
endurance. In March of 2019, Shively traveled to Texas during his spring break to train for the
race. However, Shively’s health, livelihood, and core identity were attacked when he returned to
campus. Upon his return, UVU confronted Shively with a calculated and coordinated campaign
to remove him from campus.
Although Shively had no prior notice of discipline, Tuminez abruptly suspended Shively
a month before the 2019 spring semester ended, and UVU continued such suspension for twentyone (21) weeks, based on specious, spurious, and biased claims that Shively had committed a
“serious offense affecting the public interest.” UVU questioned Shively eight (8) times totaling
more than ten (10) hours over a span of thirty-six (36) days in an attempt to justify UVU’s
prolonged twenty-one (21)-week suspension. Even UVU’s own Final Investigation Report,
totaling over two hundred (200) pages with exhibits and dated July 31, 2019 (the “Report”),1
debunked purported threats and intimidation, including an aspiring faculty member’s claim that
she (Flood) was worried that Shively might shoot her. Neither UVU nor Flood reported this to
law enforcement, a clear indication that neither considered the allegation serious.
UVU’s entire investigation was riddled with bias and ill-will. Flood, Tuminez, and
Clemes conspired together to solicit, facilitate, and encourage specious claims that would shock

1

UVU refused to give Plaintiff’s Counsel the Report for nearly two (2) months. When UVU finally
provided a heavily redacted version of the Report, it was under an agreement that did not allow Plaintiff’s
counsel to quote the Report or share it with Shively’s family or anyone not affiliated with Plaintiff’s
counsel. Thus, the Report is not attached to the Complaint. In December, the Shively family was allowed
to review the redacted version of the Report.
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Shively and sustain a twenty-one (21)-week suspension and prolonged investigation with the
goal of forcing Shively to retire or resign. Though the Report debunked UVU’s allegations and
evidences that Flood was attempting to take over Shively’s role, UVU considered her testimony
credible in the Report. UVU also discredited, excluded, or otherwise failed to include available
evidence, such as testimony from Shively’s immediate supervisor/department chairman and
current and former faculty within the department. After twenty-five (25) comprehensive
interviews and representing that the Report was near completion when Shively and others pushed
back against the specious and unsubstantiated claims, UVU extended the investigation by hiring
an outside consultant whose work Shively had openly and professionally criticized in
presentations. Moreover, UVU failed to provide Shively with notice or an opportunity to change
his established and proven teaching methods that it had encouraged and awarded for twentyseven (27) years because Flood, Tuminez, and Clemes wanted Shively out of UVU at all costs.
Tuminez, Clemes, and UVU knew or should have known that the accusations were
neither credible nor serious enough to justify the suspension or the prolonged investigation.
While rumors grew with Shively’s reputation increasingly maligned, Tuminez, Clemes, and
UVU deemed it not urgent enough to warrant prompt resolution. More than four (4) months were
filled with investigatory interviews, prolonged investigation, and forced isolation. Shively was
required to face false accusations alone without legal representation, resolution, or due process.
As a result of UVU’s unwarranted actions, Shively suffered a spiraling decline into severe
emotional and mental distress, culminating in his painful death. A timeline of these events is as
follows:
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Figure 2: Timeline of Shively Investigation

PARTIES, JURISDICTION, AND VENUE
1. Plaintiff Dr. Ann P. Shively is a Utah resident representing the estate of her deceased
husband, who was also a Utah resident.
2. Defendant UVU is a public entity and has its principal place of business in Utah.
3. Defendant Dr. Astrid S. Tuminez is the President of UVU and a resident of Utah.
4. Defendant Karen Clemes was the General Counsel of UVU and a resident of Utah at the
time when the claims arose.
5. Defendant Karen Clemes is still a resident of Utah.
6. Defendant Dr. Sara J. Flood is a professor at UVU and a resident of Utah.
7. The events giving rise to the causes of action set forth below took place in the District of
Utah.
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8. Jurisdiction is proper pursuant to 28 U.S.C. §§ 1331 (as to claims 1and 2) & 1367 (as to
the remaining claims).
9. Venue is proper pursuant to 28 U.S.C. § 1391.
GENERAL ALLEGATIONS
10. Shively taught at UVU for more than twenty-seven (27) years.
11. Shively was the lead author of a human anatomy textbook that was used over fifteen (15)
years at UVU.
12. He was a prolific author in peer-reviewed scientific journals, with four (4) publications in
preparation at the time of his death.
13. He was solicited to review numerous articles by other authors and professors.
14. He was president of the UVU Faculty Senate, Department Chair in the Department of
Life Sciences, and Faculty Athletic Representative.
15. After being appointed Human Anatomy Program Coordinator in 1993, he redesigned the
curriculum and built a program that has earned statewide and national recognition.
16. Shively supported the UVU community in various ways, attending numerous athletic
events as Faculty Athletic Representative, playing his trumpet at games, and building
many of the tables in the anatomy lab at his own expense.
17. He cared about his students’ success, writing humorous verses set to common tunes and
developing trivia games (containing anatomical terms and anatomy lab jargon) as an
innovative method of holding their interest and make learning more fun.
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18. He enthusiastically kept UVU in the public arena, both state-side and nationally, by
presenting at scientific meetings, receiving numerous grants, and serving on university,
national, and international committees.
19. He served on the search committees for a past UVU president and new faculty members,
helping many obtain tenure.
20. He was the recipient of multiple recognitions, awards, and honors during his tenure at
UVU, including nine (9) teaching awards and Teacher of the Year five (5) times.
21. A lawyer, Spencer Phillips (“Phillips”), was engaged by UVU to investigate and report
the complaints.
22. Dr. Kat Brown was assigned to participate in the investigation with Phillips.
23. The investigative findings are summarized in the Report and were submitted to UVU to
inform UVU’s decisions regarding the allegations made against Shively.
Complaints with Clearly Biased Motives
24. In early 2019, UVU received various complaints from disgruntled students and a
competing professor, Flood, who had a personal agenda against Shively.
25. Flood routinely undermined and maligned Shively in front of students during her
classroom lectures.
26. Flood admitted to doing so, and the Report noted this and other admissions about Flood’s
conduct and UVU’s investigation.
27. Flood lied to students to deflect complaints off herself to Shively.
28. Flood also solicited complaints against Shively from her own students who never had
Shively as a professor nor attended his lectures.
8
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29. As detailed in the Report, several of the disgruntled students never actually took a class
from Shively, but rather from Flood.
30. Many of the students’ complaints about Shively were equally applicable to Flood but
were only directed at Shively because of Flood’s constant accusations and undermining.
31. The central student complainant (“Student I”) was a student of Flood.
32. When asked about his desired outcome, Student I claimed that he wanted Flood to have
more freedom in designing her class, though Flood later admitted to already having such
freedom.
33. Complaints about Shively were founded upon lies that Flood told to her students.
34. Flood had a personal vendetta against Shively. She mistakenly believed that Shively
wanted to replace her in 2018 when a talent search began, as noted in the Report.
35. Flood repeatedly alleged this “fact” and claimed that it was a way in which Shively
intimidated her. In reality, Shively conducted (but did not initiate) the talent search only
because he was required to do so under Utah law and was asked to do so by UVU
administration, as acknowledged in the Report.
36. After the talent search, Shively voted to retain Flood. Flood conceded that Shively voted
to retain her but alleged that the search was meant to make her feel like she was going to
be let go, as noted in the Report.
37. Flood had a goal to run the Anatomy program at UVU. As noted in the Report, that goal
may not have been realized had Shively retained his position at UVU.
38. Shively had stated that he did not plan to retire for as many as ten (10) years.
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39. Flood’s allegations and complaints were motivated by her desire to direct the program,
something she knew would not happen until at least after Shively left UVU.
Unfounded Accusations
40. Flood alleged, and UVU supported, claims that Flood had been threatened and
intimidated by Shively.
41. The Report found that her accusations and fears were unfounded, yet UVU extended and
expanded the investigation.
42. The Report concluded that the tenuous relationship was caused by her own fears that
resulted in perceived intimidation by Shively.
43. The Report noted that other professors, including female colleagues, had chosen to write
their own tests, use their own textbooks, and teach their class differently, and had not
suffered any retribution or any negative consequences whatsoever.
44. Tuminez, Clemes, and UVU knew, should have known, or could have easily determined
this when they first heard the allegations, but they suspended Shively anyway.
45. As a part of its duty to protect Shively from unsubstantiated claims, UVU had a duty to
perform a minimal investigation into these claims before escorting Shively off campus,
including consulting with Shively’s immediate supervisor and Department Chair.
46. Tuminez, Clemes, and UVU knew or should have known of their duty and policy
regarding claims made against Shively but continued the suspension for months based on
these false allegations.
47. The obviously spurious nature of the allegations is exemplified by Flood’s allegation that
she worried that Shively might shoot her. When pressed on the question, she admitted
10
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that he had not made any threats, neither verbal nor implied, but only that she knew for a
certainty that Shively always carried a gun on him.
48. Flood told Phillips and UVU that another professor (“Professor I”) could substantiate her
allegation.
49. Professor I, however, refuted this allegation.
50. Professor I reported (as documented in the Report) that he had merely mentioned that
Shively owned guns, and Flood incorrectly assumed that this meant that Shively carried a
gun with him on campus.
51. Flood used this information to craft a narrative of fear that she could use against Shively,
with support from Tuminez and Clemes.
52. Flood’s allegations were fraught with bias that would be apparent to a reasonable and
objective viewer.
53. Flood’s allegations were neither substantiated nor supported by evidence.
54. Had Tuminez or Clemes simply asked Flood, Shively’s supervisor, or other faculty
members who knew about the allegations involving Shively and Flood, it would have
been readily obvious that Flood’s allegations were unsubstantiated. Flood’s allegations
were so unfounded and incorrect that any reasonable and objective viewer would have
known that the allegations were salacious and not grounded in fact or evidence.
55. Tuminez, Clemes, and UVU chose to suspend Shively anyway and to continue that
suspension for months.
56. Tuminez and Clemes supported Flood’s various allegations in order to cause Shively to
leave UVU.
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Mistreatment of Shively
57. The Report acknowledged evidence that Flood created a hostile work environment for
Shively.
58. Flood admitted to lying to her students about not having permission to write her own
tests.
59. Flood admitted that her lies and constant blaming caused Shively problems with anatomy
students.
60. UVU’s Report acknowledged that Flood had created a hostile work environment for
Shively, not the other way around.
61. Tuminez, Clemes, and UVU did not consult with Shively and Flood’s supervisor and
Dept. Chair regarding the allegations against Shively, as would be normal, customary
procedure in such an investigation, until after Tuminez and UVU had made their decision
to suspend Shively.
62. Tuminez, Clemes, and UVU knew that Flood had ulterior motives, made specious
allegations, and was causing problems for Shively.
63. Tuminez, Clemes, and UVU should have known—because they should have asked
Shively’s supervisor about the allegations before suspending Shively—that Flood had
ulterior motives, made specious allegations, and was causing problems for Shively. The
cost of inquiry would have been minimal, especially when compared to the harm the
inquiry would have saved Shively.
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Allegations of Exam Difficulty
64. Students also complained that Shively’s tests were too hard. The same test questions were
a part of a test bank that had been used by Shively for twenty-seven (27) years.
65. Shively was accused of calling a class’s performance on an exam “pathetic.” Indeed, the
Report emphasized the alleged impropriety of this statement by Shively.
66. Shively had been giving tests of a similar difficulty for more than twenty-seven (27)
years.
67. The difficulty of Shively’s course reflected his desire to help students prepare to be
excellent medical professionals.
68. Most of the complaints came from Flood’s students, instead of Shively’s students.
69. Because Flood had the ability to change the questions, write her own tests, and contribute
to the test writing process, Flood was equally responsible for the difficulty of the tests.
70. Students were not disadvantaged by the difficult tests because their final grades were
curved to the institutionally acceptable average, which follows a normal distribution, as is
common practice among universities.
71. Students were advantaged by the challenging nature of the course, as evidenced by the
many nurses and doctors who say that they owe their career to Shively.
72. As he stated in his response to the Report, attached hereto as Exhibit A, Shively was
willing to write easier tests if UVU administration had advised him to change. Instead,
UVU consistently praised his teaching style. Indeed, the administration and students
rewarded his commitment to build an exceptional program of national prominence with
both student and faculty awards.
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False or Misleading Allegations by UVU
73. One complaint alleged that students were making self-harm jokes.
74. UVU alleged that Shively had made self-harm jokes to students. However, the Report
concluded that this allegation was baseless.
75. UVU’s allegation was a reckless and malicious act that caused Shively severe emotional
distress, if not a calculated effort to justify Shively’s wrongful suspension.
76. In the Report, UVU also attempted to discredit Shively by extensively referencing
dubious statements about his presence on campus in violation of UVU’s order when he
had only been on campus during the suspension period with prior approval.
77. UVU also entertained and unduly focused on false allegations that Shively violated the
Americans with Disabilities Act (“ADA”) by not using Canvas, an educational platform.
Pretextual Allegations to Discriminate Based on Age
78. Shively was over forty (40) years old during the time spanning the allegations and the
investigation.
79. Tuminez, Clemes, Flood, and UVU, together (“Defendants”) were motivated by age,
shown by their focus on age-related questions and discussions about Shively’s age in
their investigation of Shively.
80. Flood was motivated by age because she thought that, given his age, Shively would be
removed or that he would voluntarily retire, and she could thereafter take his position.
81. Defendants’ age-related motivation was reinforced by UVU’s focus on Shively’s limited
use of an educational platform, referred to as “Canvas.”
82. The Report admitted that Canvas was not required by Shively’s contract or UVU policy.
14
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83. Shively preferred not to use Canvas because it distorted the subscripts and superscripts
required in anatomical text.
84. The Report admitted that Shively posted on Canvas when requested to do so by the UVU
Office of Accessibility Services.
85. Shively’s compliance upon request notwithstanding, UVU’s investigation focused unduly
on Shively’s limited use of Canvas.
86. Defendants had no motivation for unduly focusing on Shively’s compliant use of Canvas
except those that relate to his age.
87. The motivation for allegation and investigation of this issue was related to his age.
88. Alternatively, if not motivated by age, UVU’s investigatory focus on Shively’s limited
use of Canvas, even though no policy required it, reinforces that Defendants used false
and misleading allegations with an intent to cause Shively to resign.
Conspiratorial Actions
89. Tuminez and Clemes did not inquire into or investigate the allegedly “serious”
allegations with Shively and his supervisor prior to suspending Shively.
90. The intent of Tuminez and Clemes was to surprise Shively with the allegations and cause
him to resign.
91. Shively did not resign and challenged the allegations.
92. Other faculty members also refuted the allegations and sought to protect and support
Shively by writing to Clemes, as attached hereto in Exhibit B.
93. Tuminez and Clemes knew or should have known that the allegations would be revealed
as unsubstantiated.
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94. Tuminez and Clemes still wanted Shively to resign or retire.
95. Flood solicited complaints about Shively from students, including students who did not
take his class.
96. Flood encouraged others to solicit complaints about Shively as well.
97. Tuminez and Clemes knew of such solicitations.
98. Upon information and belief, Tuminez also solicited complaints against Shively from and
through students.
99. As the Report noted, one student unabashedly solicited complaints by distributing an
email which offered peers a great opportunity to complain about Shively. This student
expressed that he had a deadline by which he had to submit complaints directly to the
President of the University, Tuminez.
100. Upon information and belief, this student is Tuminez’s nephew.
101. Alternatively, this student had a relationship with Tuminez that allowed him to bypass
the usual chain of command and directly contact UVU’s president.
102. Tuminez and Clemes later prolonged the investigation hoping that Shively would retire
or resign and that the details of the allegations and the investigation would never become
public.
Flawed Investigation
103. Shively was never given notice and an opportunity to cure, which is standard procedure
prior to discipline or suspension.
104. Defendants’ failure to follow standard procedure of providing notice and opportunity to
cure substantiates Defendants’ ulterior and improper motives.
16
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105. On March 25, 2019, Shively was abruptly escorted off campus and “prohibited” from
communicating with faculty, students, and staff. UVU personnel were instructed not to
communicate with Shively.
106. UVU’s purposeful isolation of Shively from any support contributed to the onset of
severe mental conditions within Shively, including but not limited to severe major
depressive disorder and delirium.
107. Shively was put on paid suspension pending a prolonged investigation from March 25,
2019 until his death on August 19, 2019.
108. Tuminez justified this suspension with a policy that allows suspension when a professor
is “charged with a serious offense affecting the public interest.”
109. None of the purported allegations affect the public interest in any way necessary to
justify the suspension.
110. Additionally, the allegations did not rise to the level of seriousness required by UVU’s
policy, namely “a serious offense affecting the public interest.”
111. Additionally, the allegations were not serious because they were admittedly baseless and
motivated by personal agendas.
112. Additionally, the allegations were so unfounded that a reasonable person would have
known that they were not factual at the time of suspension.
113. Shively was suspended anyway, though no allegations were “serious,” “affecting the
public interest,” or could have reasonably been believed to be factual.
114. Throughout the questioning, Shively was not given full notice of the allegations against
him and the evidence that UVU had gathered in support or refutation of the allegations.
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115. In June, three (3) months after Shively had been escorted from campus, he still had not
been given specific information about the charges made against him, causing Dr. Scott
Abbott (“Abbott”) , UVU professor and Officer of the David R. Keller Chapter of
American Association of University Professors, to write: “How is it possible that you will
issue an investigative report on Professor Shively before he has had a chance to give you
information based on the names of the complainants and the details of their allegations?”
Exhibit C.
116. Three (3) months after Shively was escorted off campus, Clemes wrote: “The
investigators’ preliminary report is nearly done.” Exhibit D.
117. However, UVU expanded and prolonged the investigation.
118. Between April 8–16, several UVU professors contacted Clemes, questioning Tuminez,
Clemes, and UVU’s application of due process and requesting that they be allowed to
support Shively by attending investigatory meetings with him. Exhibit B.
119. Months after, in June, Abbott reiterated his concerns by writing to Clemes, Tuminez,
and UVU Provost Dr. Wayne Vaught:
Dear Colleagues,
This letter is in response to the ongoing case of Professor Mike
Shively. . . .
Attached, you will find an email thread with details and arguments about
what we see as violations of due process. Senate President Thulin and incoming
President Arendt were copied on the thread and will go to work in the fall to
produce a less ambiguous and more fair policy.
The short version of our concern is that Professor Shively was escorted
from campus as a threat to the public interest (this obviously has nothing to do
with sales of his book) without any chance to dispute that decision. In subsequent
18
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meetings with an Associate Vice President and counsel, he was questioned about
supposed violations without having [relevant] details . . . .
How does one defend oneself against accusations lacking any detail,
accusations made by unknown persons? How is it possible that you will issue an
investigative report on Professor Shively before he has had a chance to give you
information based on the names of the complainants and the details of their
allegations? He can, of course, respond after he reads the report and he can appeal
a negative decision, but shouldn’t your initial decisions be based, in part, on his
responses to specific charges by specific people? Shouldn’t the decision to ban
him from campus take into account his initial responses to the accusations, not to
mention his distinguished career?
It is now the 21st of June, three months since Professor Shively was
escorted from campus. It seems unconscionable to keep him in suspense for
this length of time, with no communication for weeks now.
(Emphasis added.)
120. Counsel for Shively repeatedly inquired with UVU about the basis for continued
suspension and need for continued suspension, as shown in Exhibit D.
121. UVU’s General Counsel stated that UVU’s primary concern and justification for the
suspension was Shively’s alleged “threats and intimidation.”
122. Shively was not allowed to have any additional persons participate in his eight (8)
formal investigatory meetings and discussions identified in the Report, requiring the
exclusion of any support, legal representation, or teachers’ union representatives, and/or
family members while defending himself from the purported allegations that did not meet
UVU’s own policy requirements.
123. Defendants were warned that Shively was suffering because of the prolonged
investigation.
124. Defendants had actual knowledge about Shively’s continued suffering.
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125. Indeed, the Report acknowledged that Shively’s supervisor informed UVU that he was
worried about Shively based on his visit to Shively’s home a few days prior.
126. UVU was informed that its actions had caused Shively to experience excessive weight
loss and inability to sleep, symptoms of emotional trauma, evidence that UVU’s actions
were inflicting severe emotional distress on Shively.
127. After intensive investigation for months, Tuminez, Clemes, and UVU chose to prolong
the investigation and hire Dr. Trent Stephens (“Stephens”) to review Shively’s textbook
and tests, which had no connection to the allegations of “threats and intimidation.”
128. Shively had repeatedly and publicly criticized Stephens’s work and the work of his
colleagues.
129. Shively criticized Stephens’s inaccurate use of anatomical terms and failure to meet the
customary standard of excellence for a premier anatomy text.
130. One public example was a presentation authored by Shively titled, “Lies, Half-truths,
and Misleading Statements in Anatomy and Physiology.”
131. Shively gave twelve (12) public presentations on the subject.
132. Stephens was not situated to be an objective, unbiased observer; this is noted by Shively
in his response, attached hereto as Exhibit A.
133. UVU knew or should have known before hiring Stephens that he would not be an
objective reviewer because of Shively’s presentations about Stephens’s publications, but
chose to hire Stephens anyway, which indicates one or more of: lack of commitment, lack
of ability, or lack of desire to conduct an impartial and fair investigation.
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134. Over the course of almost five (5) months, Tuminez, Clemes, and UVU continued
investigatory meetings to attempt to justify continued suspension.
135. On July 11, 2019, Shively was allowed to read a preliminary investigation report with
exhibits in excess of two hundred (200) pages before Phillips, an attorney, with
documents provided by the University and was not allowed to have legal representation
present.
136. Shively was only allowed two (2) hours to read the over two-hundred-(200)-page
preliminary report, including exhibits.
137. Though UVU had forestalled and prolonged for months, refusing to inform Shively of
the specifics of the allegations made against him, Clemes was unwaveringly intolerant
when Shively, through counsel, requested additional time to review the report after
finally being able to see it. Exhibit D. Shively was required to write a response within a
week, and Clemes refused to let him view the report a second time to formulate a
comprehensive response.
138. Clemes’s intolerance was hypocritical, as she had been unwilling to reschedule (neither
sooner nor later) an interview that was set for when Shively had predetermined to be out
of town for his grandson’s wedding. Exhibit D.
139. Shively complied and submitted a response via email, but Phillips, Tuminez, Clemes,
and UVU claimed not to have received it and included that “fact” in the final Report.
140. Soon thereafter, Shively suffered various illnesses as a result of acute stress and had
multiple medical visits, including without limitation severe major depressive disorder and
delirium.
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141. Shively suffered from acute stress and severe depression while being isolated from the
institution he had served with all his heart, mind, and soul for over twenty-seven (27)
years. He was refused access to campus and was denied his ability to teach during almost
five (5) months while the University delayed and prolonged the “investigation.”
142. On August 19, 2019, Shively took his own life.
143. On September 27, 2019, Plaintiff sent a Notice of Claim pursuant to Utah Code Ann. §
63G-7-401(1) et. seq., along with a draft of this complaint.
FIRST CLAIM FOR RELIEF
(Violation of Procedural Due Process I – Section 1983 Against Tuminez and Clemes)
144. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
145. UVU is a public entity.
146. Tuminez is a public employee.
147. Clemes was a public employee at the time when the claims arose.
148. Shively held a tenured position at UVU.
149. By awarding Shively tenure, UVU agreed that, absent discipline pursuant to UVU
Policy 648, Shively’s employment was permanent. See UVU Policy 648 4.1.2.
150. Shively had a constitutionally protected property interest in continued employment as a
full-time professor at UVU.
151. Because of the length and nature of the suspension, Tuminez and Clemes infringed on
that interest when they suspended Shively, physically removed him from campus, did not
allow him to perform his professorial duties, and banned him from campus.
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152. The suspension continued for five (5) months with no clear sign of when it would end.
153. The suspension was indefinite in nature and terminable only at the discretion of UVU,
Tuminez, and Clemes.
154. The suspension, being prolonged and reputation-harming, constituted a permanent
hinderance to Shively’s future professional opportunities.
155. Shively’s doctor noted that Shively was anxious and worried about retirement and his
ability to care for his wife, showing that Shively thought the suspension would
permanently impair his economic status.
156. Tuminez and Clemes further infringed on that interest by continuing the above actions
for almost five (5) months.
157. Tuminez and Clemes, as President and then General Counsel of UVU, were directly
involved in and responsible for disciplinary actions taken by UVU against Shively.
158. Tuminez’s responsibility was evidenced by the fact that she signed the letter suspending
Shively.
159. Clemes’s responsibility was evidenced by her involvement throughout the investigatory
process, and her own claims of having the authority in deciding how UVU Policy 648
should be implemented in correspondences with Shively’s counsel. Exhibit D.
160. Tuminez and Clemes, as President and then General Counsel of UVU, had the authority
and responsibility to provide Shively due process when they infringed on his property
interest.
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161. Prior to the suspension, neither Tuminez nor Clemes provided Shively with proper
notice of the allegations, the evidence in support of such allegations, or the opportunity to
be properly heard.
162. The nature of the allegations—both the lack of egregiousness and the lack of
credibility—did not justify foregoing any pre-suspension procedures in favor of a prompt
post-suspension hearing.
163. In any event, at no point after the suspension until Shively’s death did Tuminez or
Clemes provide Shively with proper notice of the allegations, the evidence in support of
such allegations, or the opportunity to be properly heard.
164. UVU’s Report registered accounts of Shively being seen on campus by some students in
alleged violation of Tuminez’s order, even though UVU had permitted him to briefly be
on campus for limited purposes.
165. Tuminez and Clemes did not afford Shively due process.
166. Tuminez and Clemes infringed on Shively’s property interest without providing due
process.
167. Plaintiff is therefore entitled to all damages that arose from Tuminez and Clemes’s
deprivation of procedural due process, including emotional and mental distress and the
physical injuries resulting from such distress, in an amount to be determined at trial but
that is, in any event, in excess of $2,600,000, plus attorney fees.
168. Plaintiff is also entitled to punitive damages in an amount to be determined at trial
because Tuminez and Clemes acted with knowing and reckless disregard for Shively’s
due process rights, even when requested by faculty members and Shively’s counsel.
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SECOND CLAIM FOR RELIEF
(Violation of Substantive Due Process II – Section 1983 Against Tuminez and Clemes)
169. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
170. UVU is a public entity.
171. Tuminez is a public employee.
172. Clemes was General Counsel of UVU at the time when the claims arose.
173. UVU voluntarily entered into an employment contract with Shively.
174. In the contract, UVU voluntarily obligated itself to perform and abstain from certain
actions.
175. Under the contract, UVU could only suspend Shively with pay if he was “charged with
a serious offense affecting the public interest.” See UVU Policy 648.
176. A constitutionally protected property interest can be created when a public entity
voluntarily enters into a contract that gives an employee certain rights or requires the
public entity to abstain from specified actions.
177. Shively had a property interest in not being suspended unless he was charged with a
serious offense affecting the public interest.
178. At the time of the suspension, Shively was not charged with a serious offense affecting
the public interest.
179. Upon information and belief, the alleged offenses were not sufficiently serious to
warrant suspension under the contract.
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180. Upon information and belief, the alleged offenses were not sufficiently serious to
warrant suspension under the contract because they were not credible, but rather known
(or reasonably known) to be spurious.
181. Upon information and belief, the alleged offenses did not affect the public interest such
that suspension would be justified under the contract.
182. Tuminez and Clemes knew or should have known that the alleged offenses did not rise
to the level of a “serious offense affecting the public interest,” as required by UVU’s own
Policy 648.
183. Tuminez and Clemes infringed on Shively’s property interest by suspending him
without being charged with a “serious offense affecting the public interest,” as required
by UVU’s own Policy 648.
184. Tuminez and Clemes, as President and then General Counsel of UVU, were the
authority behind and responsible for infringements on Shively’s property interest.
185. Tuminez’s responsibility was evidenced by the fact that she signed the letter suspending
Shively.
186. Clemes’s responsibility was evidenced by her involvement in the investigation and her
own claims that she was the authority in deciding how to implement UVU Policy 648 in
correspondences to Shively’s counsel. Exhibit D.
187. Tuminez and Clemes were also both responsible for providing Shively due process,
which they were required to do when they infringed on his property interest.
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188. Prior to the suspension, neither Tuminez nor Clemes provided Shively with proper
notice of the allegations, the evidence in support of such allegations, or the opportunity to
be properly heard.
189. The nature of the allegations—both the lack of egregiousness and the lack of
credibility—did not justify foregoing any pre-suspension procedures in favor of a robust
and prompt post-suspension hearing.
190. In any event, at no point after the suspension until Shively’s death did Tuminez or
Clemes provide Shively with proper notice of the allegations, the evidence in support of
such allegations, or the opportunity to be properly heard.
191. Neither Tuminez nor Clemes provided Shively due process.
192. Tuminez and Clemes infringed on Shively’s property interest without providing due
process.
193. Plaintiff is therefore entitled to all damages that arose from Tuminez and Clemes’s
deprivation of due process, including emotional and mental trauma and the physical
injuries resulting from such distress, in an amount that will be determined at trial but that
is, in any event, in excess of $2,600,000, plus attorney fees.
194. Plaintiff is also entitled to punitive damages in an amount to be determined at trial
because Tuminez and Clemes acted with a knowing and reckless disregard for Shively’s
due process rightseven after requests by faculty members and Shively’s counsel.
THIRD CLAIM FOR RELIEF
(Wrongful Death Against UVU)
195. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
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196. UVU committed a wrongful act when it breached the employment contract with Shively
(see Fourth Claim for Relief).
197. Alternatively, UVU committed a negligent act when it knew that its conduct involved an
unreasonable risk of emotional trauma and engaged in such conduct anyway (see Fifth
Claim for Relief).
198. Should Shively have survived, he would have had a cause of action against UVU for his
injuries.
199. Shively became depressed, anxious, sleep-deprived and lost over twenty-five (25)
pounds.
200. UVU had actual knowledge of the effect the suspension and unsubstantiated allegations
were having on Shively, as noted in the Report.
201. Shively’s medical assessment states that Shively had “extreme cognitive dissonance”
(emotional discomfort leading to an alteration in attitudes, beliefs, or behaviors causing
one to take steps to reduce the extent of one’s dissonance—in this case suicide) and
“severe major depressive disorder,” and that these conditions increased to “an irrational
level.”
202. The mental conditions caused by UVU’s actions and developed within Shively include
without limitation severe major depressive disorder, cognitive dissonance, and delirium.
203. UVU’s actions were the proximate and but-for cause of Shively’s injuries and death.
204. Indeed, UVU’s actions were a substantial factor in the cause of Shively’s injuries and
death.
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205. Shively’s suicide was foreseeable, given the severity of his mental and psychological
conditions that were known by the university. UVU caused and is liable for Shively’s
severe major depressive disorder, mental trauma, delirium, and related conditions.
206. UVU is also liable for the suicide that foreseeably stemmed from the severe major
depression, delirium, and related conditions that UVU caused.
207. Plaintiff, as presumptive personal representative, is entitled to recover damages for
Shively’s death, including economic and non-economic damages, in an amount in excess
of $4,750,000 on behalf of herself and all heirs of Shively. The precise amount of
damages—and whether2 these will be reduced pursuant to Utah Code Ann. §§ 63G-7604–05 and Utah Admin. Code R37-4-2—will be determined at trial.
FOURTH CLAIM FOR RELIEF
(Breach of Implied Contract Against UVU)
208. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
209. UVU and Shively entered into an employment contract.
210. Under the contract, UVU could only suspend Shively with pay if he was “charged with
a serious offense affecting the public interest.”
211. At the time of the suspension, Shively was not charged with a serious offense affecting
the public interest.

See Smith v. U.S., 2015 UT 68, 356 P.3d 1249 (concluding that Malpractice Act’s damage cap does not apply in
wrongful death cases) and Condemarin v. Univ. Hosp., 775 P.2d 348, 356 (Utah 1989) (concluding that the
Governmental Immunity Act’s damage limits are unconstitutional as applied to University Hospital). This case is
distinguished from Tindley v. Salt Lake City School Dist. 2005 UT 30, ⁋ 25, 116 P.3d 295, 302 (concluding that
travel for extracurricular activities is a core governmental function for purposes of the Standiford test).
2
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212. The alleged offenses were not sufficiently serious to warrant suspension under the
contract because they did not meet UVU’s policy requirements and UVU did not follow
its own standards, including meeting with Shively and his supervisor to provide him
notice with an opportunity to change before suspension.
213. Upon information and belief, the alleged offenses were not sufficiently serious to
warrant suspension under the contract because they were not credible.
214. Upon information and belief, the alleged offenses did not affect the public interest such
that suspension would be justified under the contract.
215. Any allegations that could have been construed to be “serious” or “affecting the public
interest” were, or reasonably should have been, obviously unfounded at the time of
suspension.
216. Shively was not charged with any offense that was “serious,” “affecting the public
interest,” and could have reasonably been believed to be factual.
217. UVU breached the contract by suspending him without contractual justification.
218. Shively relied on the contract by not actively pursuing or accepting any other
employment.
219. As a lower bound for expectation damages, Shively suffered damages in the amount of
at least the difference between what he would have earned had he accepted other
employment and what he earned at UVU.
220. Shively did not seek alternative employment because he rightfully expected the
investigation and suspension to end quickly and favorably, given that it was founded on
misrepresentations and unsubstantiated claims.
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221. Further, Shively could not mitigate losses because the suspension exacted a toll on his
emotional and mental health, which would have obstructed him from gaining other
employment.
222. Additionally, Shively could not mitigate losses because the suspension harmed
Shively’s reputation, obstructing him from gaining other employment.
223. Because Shively could not mitigate losses, Shively is entitled to full reliance damages,
as an estimate for expectation damages. Therefore, Plaintiff is entitled to damages
stemming from UVU’s breach in an amount that will be determined at trial, but that, in
any event, is no less than $745,200 pursuant to Utah Code Ann. §§ 63G-7-604–05 and
Utah Admin. Code R37-4-2.
FIFTH CLAIM FOR RELIEF
(Negligent Infliction of Emotional Distress (“NIED”) Against UVU)
224. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
225. UVU should have realized its egregious conduct imposed an unreasonable risk of
causing distress.
226. Such conduct includes, but is not limited to:
a. using allegations that they knew or should have known were baseless to justify a
suspension,
b. creating or supporting allegations when UVU’s own investigator as special counsel
concluded that no complaint alleged such behavior,
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c. allowing Shively’s suspension to continue after UVU had learned that allegations
against Shively were unsubstantiated,
d. suspending Shively for almost five (5) months without giving Shively specific
allegations to refute,
e. physically escorting Shively off campus,
f. causing rumors to circulate about the nature of Shively’s alleged misconduct,
g. banning Shively from campus for almost five (5) months,
h. not allowing Shively to have support, legal representation, a teacher’s union
representative, or a family member present during any investigatory meeting or
questioning,
i. purposefully isolating Shively by threatening other professors with their jobs if
they spoke to Shively.
j. allowing Shively only two (2) hours to read over two hundred (200) pages of text
with no opportunity to review a second time before submitting a reply,
k. prolonging the investigation unnecessarily, and
l. hiring a consultant that UVU knew or should have known was biased due to
Shively’s open criticism of the consultant’s work.
227. As indicated in the Report, UVU was informed a few days after Shively’s supervisor
visited Shively at his home that Shively was experiencing severe emotional distress and
that UVU actions could cause further damage.
228. UVU had actual and apparent knowledge of the effect that its actions were having on
Shively.
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229. UVU continued to commit its egregious behavior after it had been warned that its
behavior was causing and would still cause Shively extreme emotional distress.
230. Given the facts UVU knew about Shively’s serious and deteriorating condition, UVU
should have realized that the potential distress might have resulted in physical injuries or
mental trauma/illness.
231. The emotional distress suffered by Shively and caused by UVU was so great that any
reasonable person would have been unable to adequately cope, thus causing physical
injury and mental ailment.
232. UVU’s actions caused Shively to experience “extreme cognitive dissonance,” delirium,
and “severe major depressive disorder,” and these increased to “an irrational level.”
233. The emotional trauma and mental conditions suffered by Shively was reasonably
foreseeable given the circumstances and actions taken by UVU.
234. The emotional trauma suffered by Shively was also reasonably foreseeable because of
the expanding and protracting of the investigation after UVU knew of Shively’s
condition.
235. UVU’s actions were the proximate and but-for cause of Shively’s injuries.
236. UVU’s actions were a substantial factor in the cause of Shively’s injuries.
237. UVU owed Shively, a tenured employee, to protect him from unsubstantiated
allegations. UVU’s breach of this duty gave rise to Shively’s injuries.
238. UVU also owed Shively a duty to not negligently inflict emotional distress on Shively.
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239. UVU’s negligently inflicted emotional distress on Shively to an extreme degree, a
degree much greater than that which could be reasonably believed to have been
contemplated by the Legislature in Utah Code Ann. 63G-7-201(4).
240. Shively is therefore entitled to—and UVU is liable for—damages from the injuries
caused by UVU.
241. Alternatively, UVU’s injurious actions were not governmental functions because
UVU’s injurious actions were not in accordance with official UVU Policy 648, which
codifies the disciplinary activities, undertakings, and operations that UVU is officially
entitled to take.
242. Shively is therefore entitled to—and UVU is liable for—damages stemming from
UVU’s injurious actions.
243. UVU is furthermore liable for the emotional distress, pain, and suffering inflicted on
Shively and his family when Shively committed suicide because his suicide was a
foreseeable result of the anxiety, depression, and mental conditions caused by UVU.
244. Shively’s suicide was foreseeable, given the level to which his depression, delirium,
and other related conditions had increased.
245. There were no other intervening forces that separated Shively’s suicide and emotional
distress from UVU’s injurious and extra-contractual actions.
246. UVU is therefore liable for the emotional distress that surrounded Shively’s death, as
well as the emotional distress that he suffered during suspension.
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247. Plaintiff is entitled to damages stemming from UVU’s wrongful actions in an amount
that will be determined at trial but that, in any event, is no less than $745,200 pursuant to
Utah Code Ann. §§ 63G-7-604–05 and Utah Admin. Code R37-4-2.
SIXTH CLAIM FOR RELIEF
(Negligent Infliction of Emotional Distress Against Tuminez, Clemes, and Flood)
248. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
249. Tuminez, Clemes, and Flood each owed Shively a duty to not negligently cause him
emotional distress because of their professional and/or administrative relationships with
him.
250. The actions of Tuminez, Clemes, and Flood were the cause of the negligent infliction of
emotional distress set forth in the Fifth Claim for Relief of this Complaint and are, by the
same arguments presented therein, the proximate cause of Shively’s emotional distress.
251. Tuminez, Clemes, and Flood acted with willful misconduct in their treatment of Shively.
252. Tuminez, Clemes, and Flood showed willful misconduct and intentional mistreatment
when they:
a. knew, because of his innate desire for academic excellence, that suspending
Shively would cause him emotional distress;
b. knew that all the allegations brought against Shively were unsubstantiated and that
none fulfilled UVU policy requirement;
c. suspended Shively anyway, contrary to UVU Policy;
d. knew, after Shively’s supervisor told them, that their actions were causing Shively
emotional distress;
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e. proved, after interviewing Flood, that all allegations were unfounded; and
f. prolonged the suspension, acting with blatant disregard for UVU Policy and
Shively’s emotional well-being causing deterioration into mental trauma and
eventual suicide.
253. Furthermore, Flood fabricated allegations against Shively in an administrative
proceeding when she made misrepresentations to her students to solicit complaints
against Shively and when she brought unfounded allegations against Shively, knowing
them to be false.
254. For example, though she and others knew that it was a lie, Flood claimed that Shively
forced her to use his tests and textbook.
255. Tuminez and Clemes, knowing that it was untrue, based their suspension partly, or
wholly, upon Flood’s claim.
256. Flood also claimed, knowing that she had no evidence and had not been threatened, that
Shively was a physical threat and might shoot her.
257. Pursuant to 63G-7-202(3c), Shively is therefore entitled to bring suit against Tuminez,
Clemes, and Flood, even if judgment is also entered against UVU in accordance with the
Fifth Claim for Relief.
258. Plaintiff is entitled to the amount of damages that Tuminez, Clemes, and Flood caused
by their wrongful actions. The precise amount will be determined at trial, but in any
event, is no less than $745,200 pursuant to Utah Code Ann. §§ 63G-7-604–05 and Utah
Admin. Code R37-4-2.
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259. Plaintiff is also entitled to punitive damages in an amount to be determined at trial
because Tuminez, Clemes, and Flood acted willfully and maliciously, as evidenced by
their prolonging of the investigation when they knew that the investigation—which they
knew to be extra-contractual and founded on unsubstantiated claims—was inflicting
emotional distress on Shively.
SEVENTH CLAIM FOR RELIEF
(Civil Conspiracy – Tuminez, Clemes, and Flood)
260. Plaintiff hereby re-alleges and incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
261. Tuminez, Clemes, and Flood formed a combination composed of at least two
individuals.
262. The combination’s object was to have Shively removed from his position.
263. Tuminez, Clemes, and Flood had a meeting of the minds, the details of which will be
made available during discovery.
264. The meeting of the minds is evidenced by UVU’s support of Flood’s soliciting
complaints against Shively.
265. The meeting of the minds is evidenced by Tuminez’s and Clemes’s decisions to
encourage and support accusations against Shively, to not provide Shively notice and an
opportunity to change, to not involve Shively’s supervisor in assessing the accusations, to
suspend Shively, and to advise him that he was alleged to have committed various
general forms of misconduct without substantiation. It is further evidenced by their
failure to follow UVU’s own policies and standards, including due process requirements;
their creation of an allegation of self-harm; their undue focus on Shively’s use of Canvas;
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their support of Flood’s allegations of threats and intimidation after such allegations were
known to be false; their decision to hire a consultant known to be critical of Shively; and
their prolonging of the investigation after being aware of the effect that the investigation
was having on Shively.
266. The meeting of the minds is evidenced by Tuminez and Clemes’s disregard for
university policies and standard procedures, including UVU’s Policy 648 regarding due
process requirements.
267. The meeting of the minds is evidenced by Tuminez and Clemes’s repeated refusal to
inform Shively of the allegations or allow him an opportunity to adequately respond.
268. The meeting of the minds is evidenced by Tuminez and Clemes’s refusal to give
Plaintiff’s counsel access to the Report until months after Shively’s death.
269. The meeting of the minds is evidenced by Tuminez and Clemes’s refusal to duly
investigate or question Flood’s claims.
270. The meeting of the minds is evidenced by the decision to hire a consultant that was
biased; that would be critical of Shively; and that would prolong the investigation, even
though it was reported to UVU no later than May 8, 2019 that UVU’s suspension was
having a serious adverse effect upon Shively.
271. The meeting of the minds is evidenced by the unyielding and unnecessary requirements
and demands placed upon Shively throughout the suspension and investigation.
272. The meeting of the minds is evidenced by the verbal and written communications
regarding Shively’s suspension, investigation, hiring of Stephens that prolonged the
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suspension, multiple versions of the Report, and solicitations to support and continue
allegations against Shively.
273. Tuminez, Clemes, and Flood all committed torts of Negligent Infliction of Emotional
Distress as detailed in the Sixth Claim for Relief.
274. Shively’s damages are a direct and proximate result of Tuminez’s, Clemes’s, and
Flood’s conspiratorial actions.
275. Plaintiff is entitled to the amount of damages that Tuminez, Clemes, and Flood caused
by their negligent actions. The precise amount will be determined at trial, but in any
event, is no less than $745,200 pursuant to Utah Code Ann. §§ 63G-7-604–05 and Utah
Admin. Code R37-4-2.
276. Plaintiff is also entitled to punitive damages in an amount to be determined at trial
because Tuminez, Clemes, and Flood acted willfully, maliciously, and with reckless
disregard for Shively’s rights, as evidenced by their conspiratorial fomenting and
supporting of false and unsubstantiated allegations in a disciplinary proceeding that
infringed on Shively’s right to due process and protected interests and both negligently
and maliciously inflicted severe emotional distress on Shively.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff seeks damages, plus attorney fees, costs, and interest to be
proven at trial as follows:
1. As to the First Claim for Relief, no less than $2,600,000 in damages from deprivation of
due process, plus attorney fees and punitive damages.
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2. As to the Second Claim for Relief, no less than $2,600,000 in damages from deprivation
of due process, plus attorney fees and punitive damages.
3. As to the Third Claim for Relief, no less than $4,750,000 in damages from Shively’s
death, suffering, and the suffering of those who survive him.
4. As to the Fourth Claim for Relief, no less than $745,200 in damages for breach of
contract.
5. As to the Fifth Claim for Relief, no less than $745,200 in damages suffered as a result of
UVU’s negligent conduct that caused Shively’s injuries.
6. As to the Sixth Claim for Relief, no less than $745,200 in damages suffered as a result of
Tuminez, Clemes, and Flood’s negligent conduct that caused Shively’s injuries, as well
as an amount of punitive damages to be determined at trial.
7. As to the Seventh Claim for Relief, no less than $745,200 in damages suffered as a result
of Tuminez’s, Clemes’s, and Flood’s conspiratorial actions, as well as an amount of
punitive damages to be determined at trial.

DATED: February 20, 2020.
SUMSION BUSINESS LAW
/s/ Steven R. Sumsion
Steven R. Sumsion
Cameron S. Christensen
Amy Fiene
Attorneys for Plaintiff
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JURY DEMAND
Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Plaintiff demands trial by
jury in this action of all issues so triable.

DATED: February 20, 2020.
SUMSION BUSINESS LAW

/s/ Steven R. Sumsion
Steven R. Sumsion
Cameron R. Christensen
Amy Fiene
Attorneys for Plaintiff
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EXHIBIT A
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Spencer Phillips, UVU Investigator

18 July, 2019

Dear Spencer,
Thank you for the opportunity to respond to your investigative report. I wish I could have had
more than 2 hours to read and digest the 31-page document and two stacks of exhibits. I was
disappointed to see that my 19-page written testimony was not represented in the main body of the
report.
I was shocked and disheartened by much of what I read. However, some parts were quite
valuable in understanding the allegations and motivations involved in this investigation. A few
examples:
Ms. Ing testified that she grew tired of hearing my name mentioned (in a negative way)
“everyday” by Dr. Flood.
• Marshall Walker testified that Dr. Flood actively solicited negative comments about me.
• One student even emailed his classmates that “There is currently an investigation of Dr.
Shively…
• Clayton R. claimed that Dr. Flood expressed an intention of taking over the whole anatomy
program.
At many institutions, some of these things alone could have resulted in dismissal or sanctions
against Dr. Flood.
•

This report certainly does not reflect who I am nor my objectives. I try to give UVU students the
very best anatomical background possible when preparing them for careers in the biomedical sciences.
This does require a learning effort on students’ part. I also try to treat every student and colleague with
respect and courtesy. Any alleged behavior contrary to that has not previously been brought to my
attention. Much of the feedback that I receive from my own students is positive (see attachment).
Students are protected from the difficulty of exams, because I ultimately grade on a curve, a
standard practice in science classes. Half of my students receive A’s or B’s. Those who fail (E’s) do so
only because they do not take all of the tests. A review of my grade sheets will demonstrate that every
one of my students receives the same “curve” at the end of a given semester. Because of the curve,
the course average moves into the mid-70’s, and the top students score over 100%. I have not
changed the difficulty of the course or tests in the last 20 years nor have my department chairs or
deans ever expressed a need for me to do so. Please note that Dr. Flood is totally in control of her
own curve, grading, use of canvas, text that she uses, etc. I have not threatened Sara Flood about
anything. Allegations 2, 3, and 4 are totally false.
I have been unwavering in my support of Dr. Flood and have not tried to control or
“micromanage” her in any way. Please review pp. 5-14 of my written testimony in one of the exhibits.
Dr. Flood’s testimony is certainly not reflective of nor consistent with my perception of our
professional and personal relationship. It is my understanding that Dr. Flood’s class presentations this
past spring in SB260 were videotaped. These may reveal evidence that discredits some of her
testimony.
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I was really concerned when I saw her students’ statements related in various ways to “common
testing”. These reflect several false narratives that she has propagated. I felt that we should
discontinue common testing before Spring Break for these and other reasons, and informed her by
email. Common testing works well when the professors involved are equally involved - but fails for
several reasons, otherwise.
The choice to have Trent Stephens review my text book is problematic. His assessment of my
material is reactionary and may present a conflict of interest. Using the word “sadistic” is an example.
Perhaps it’s because some of his own material received a negative review in a presentation that Don
Homan and I made in 1999 at the HAPS (Human Anatomy and Physiology) Convention in Baltimore,
Maryland entitled “Lies, Half – Truths, and Misleading Statements in Anatomy and Physiology”
(Presentation 53 on page 27 of my 42 page resumé). Twelve of my publications in peer-reviewed
journals also address this subject. Sara Flood told me several times that she liked my book and wanted
to use it. I made it clear from the beginning that she could use any references she wanted. And every
semester she reconfirmed to me that she wanted to use my book. (I hope Trent Stephens will forward
some of the “incredible number of errors” that he found.)
A major concern that I have in this whole process is that the standard UVU practice of “inform
and allow to correct” has not been followed. The items in the report had not been previously brought
to my attention. I saw them for the first time when I read it.
The comments in this preliminary report, although disappointing, and often inaccurate, have
been instructive. I am willing to change or adjust to create a better experience for students and my
colleagues. I did not have enough time to review the report in order to respond to many of the
inaccuracies therein. I sincerely want all students and other faculty to succeed in their academic and
professional activities. There are many teaching methodologies, and I want to make it clear that I am
always willing to reevaluate my methods and improve them. I am open to new ideas and will
incorporate changes required by UVU as soon as I learn what they are.

Sincerely,
Michael J. Shively
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EXHIBIT B
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Dear Karen,
Thank you for your email setting out your views on policy 648. As you might expect some
of us disagree with your conclusions.
1. While yours is one reading of the policy it is not the only one; where there is ambiguity
there can be no "plain meaning" only contestable interpretations. And, where there are
contestable meanings, custom becomes relevant. I know that past administrations allowed
people suspected of misconduct to have faculty accompany and assist them. I know this
because I in fact accompanied similarly situated faculty and have been aware of other
situations where others have made such assistance available. So, your "custom" to the
contrary is of recent vintage and of little value as precedent. The better reading based on
both custom and, as discussed below, fairness, is that one should be allowed such
assistance.
2. Such assistance can be very helpful in mediating these sorts of things early on. I know
this because we accomplished just that in the situations of which I am aware including
those I personally participated in. Faculty, such as Scott Abbott through his vast knowledge
of AAUP principles, have become quite skilled in helping to resolve issues such as the ones
posited here. So, the argument that you need to conduct the initial investigation privately in
order to assist the process is, in my view, false.
3, Moreover, Scott Abbott's argument adopts the moral high ground. If people are under
suspicion of wrongdoing they are likely to be fearful and nervous. Having nonlegal but
nonetheless informed (at least as to university policy) assistance can be helpful in
assessing one's options and in giving the person neutral and objective policy advice, and
can help in serious cases in deciding if a lawyer might be useful.
4. Finally, due process means "fundamental fairness." While it does have legal dimensions
which you've focused on, such a perspective when applied to university procedures is
unnecessarily crabbed. While a court might support your argument as a technical matter,
that is hardly dispositive of what a university should do. A university's conception of due
process - that is, fairness - can and should exceed legal minimums. This is, after all, an
academic institution where academic freedom remains an important value. Moreover,
given the continually changing contours of due process I don't see how you can be certain
of your position even as a legal matter. Would it not be better from the university's
perspective to provide as much fairness in the process as possible? To not just meet the
minimum that a court might approve, but exceed that minimum so that courts are nearly
certain to approve? Lawyers are familiar with the indeterminacy of language and the
problem of legal predictability and thus with the practical necessity of sometimes
exceeding legal minimums with the goal of doing what is right. In this case both fairness
and doing what is right counsel in favor of providing the right to the assistance for which
Scott Abbott is arguing.
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5. If, in some cases, where privacy concerns become relevant, all parties including informal
faculty advisors can be held to secrecy. But these sorts of problems should be strictly
construed with the presumption in favor of disclosure at the person who is under suspicion
of wrongdoing's discretion. Secrecy should never be the default position.
This is a matter that should receive considerable debate in faculty senate and I will argue
that the policy should be rewritten to explicitly allow for such faculty assistance at every
stage in a proceeding including any informal or preliminary investigative stages.
Thank you for your consideration of this matter. I hope we can continue to debate it, as
debate assists everyone in sharpening and focusing the issues, and that makes for both a
better process and better policy.
Sincerely,
Alan W. Clarke
Professor of Integrated Studies
Utah Valley University
800 W. University Parkway
Orem, UT 84058
801-863-6267
Dear General Counsel Clemes,
Vor grauen Jahren habe ich deutsche Literatur mit Alan Keele gelesen, war spaeter sein Kollege, bin froh
jetzt an UVU zu sein.
While seeing how it is possible to read the poorly written policy 648 as you do, I’m disappointed you do
not recognize the possibility and even moral necessity of reading it the way I do. Your reading is no more
“plain” than mine, especially in the context of the requirement that “In all disciplinary, suspension, or
termination proceedings . . .”, which you ignore.
That you assert the right to determine possible public harm without giving the person to be suspended a
chance to respond to specific allegations is troubling.
Your odd statement that “UVU policy and practice already provide more process than due process
otherwise requires” misses the moral point: decisions should not be made before a member of the
faculty has a chance to address specific allegations.
When you write that “they do receive notice of the allegations in the suspension pending action letter
and from the investigator, with significant opportunity to respond verbally and in writing,” you ignore
the fact that they cannot possibly respond verbally or in writing to general allegations like “you have
infringed on the academic freedom (of someone at some point in your career).”
That you base your decision not to allow a support person to be present during the investigation
because requirements of confidentiality . . . “are often not honored” feels disrespectful to me. I am
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required to respect your judgment and ability to carry out your responsibilities fairly. You should
similarly respect my role as a faculty advocate.
Sincerely,
Scott Abbott

From: Karen Clemes <KClemes@uvu.edu>
Date: Tuesday, April 16, 2019 at 8:55 AM
To: Scott Abbott <Scott.Abbott@uvu.edu>
Cc: Anne Arendt <Anne.Arendt@uvu.edu>, Craig Thulin <THULINCR@uvu.edu>, Pauli Alin
<Pauli.Alin@uvu.edu>, Alan Clarke <alanwclarke11@gmail.com>, Kathren Brown
<KBrown@uvu.edu>
Subject: RE: Help understanding process for disciplinary situations
Dear Dr. Abbott,
Thank you for your thoughtful response. As an initial matter, and completely unrelated to this issue, I
ran into Alan Keele from BYU at the UVU Inauguration. He was one of my professors at BYU years ago
when I was studying and teaching German in the department (having been partially raised in Germany
by my German mom). I mentioned I am auditing a German class here at UVU this semester. He asked if
you were the professor. I told him no, that Jeff Packer is teaching the class. But he spoke highly of you
and said to say hello if I ran into you. At some point, maybe we could chat about our common interest in
German.
I am glad you see that it is possible to read Policy 648 as I do. I believe it is the plain reading of the
“suspension pending action” section, which lists the only requirements to take that particular action
within that paragraph. As mentioned, we must have a tool for interim measures to protect UVU
employees and students in some cases where public harm may occur while a matter is pending. We
cannot leave any employee, faculty or staff, in their professional duties while serious allegations of harm
to students or employees are pending and a 45-day disciplinary process occurs. Instead, we suspend
faculty members with pay, protecting their property interest. I have confirmed that this is how this
policy was interpreted and applied before my arrival, so it’s not my interpretation. Under UVU Policy
101, President’s Council is the interpreter of UVU policy.
Due process does not require the additions you state. Even USHE Policy R481 regarding
faculty dismissals for cause does not impose the additional pre-disciplinary notice requirements you are
suggesting, and neither does UVU policy (or applicable law). UVU policy and practice already provide
more process than due process otherwise requires. Under our current policy and practice, faculty
members are notified with plenty of time for them to ensure that they can protect their interests. In
excess of legal requirements, they do receive notice of the allegations in the suspension pending action
letter and from the investigator, with significant opportunity to respond verbally and in writing. If a
disciplinary action is recommended, they receive written notice of the charge(s) with all of the elements
cited in the policy.
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As to having a support person present during the investigation, I have explained why our policy and
practice have not permitted this for any employees. Even when confidentiality is required or requested
of the support person and they are instructed not to interfere, object, or speak on behalf of the
employee, these requirements are often not honored. By contrast, during the actual disciplinary
process, support persons are welcome – and may speak on behalf of employees during hearings, etc.
While I understand your disagreement, UVU’s approach is a best and frequent practice.
Again, your comments on all of the above will be welcome during the 648 revision process.
Best,
Karen
Karen M. Clemes
General Counsel
Utah Valley University | Office of General Counsel – Suite BA211 | 800 West University Parkway MS 308
| Orem, UT 84058 | 801.863.8898 | kclemes@uvu.edu
This is an email from Utah Valley University’s Office of General Counsel. This email and any attachments may contain
information that is confidential and/or protected by the attorney-client privilege and attorney work product doctrine. This email
is not intended for receipt by any unauthorized persons. Inadvertent disclosure of the contents of this email or its attachments to
unintended recipients does not constitute a waiver of attorney-client privilege or attorney work product protections. If you have
received this email in error, please immediately notify me and destroy this email, any attachments, and all copies, either
electronic or printed. Any disclosure, copying, distribution, or use of the contents or information received in error is strictly
prohibited. Thank you.

From: Scott Abbott <Scott.Abbott@uvu.edu>
Sent: Friday, April 12, 2019 6:08 PM
To: Craig Thulin <THULINCR@uvu.edu>; Karen Clemes <KClemes@uvu.edu>
Cc: Anne Arendt <Anne.Arendt@uvu.edu>; Pauli Alin <Pauli.Alin@uvu.edu>; Alan Clarke
<alanwclarke11@gmail.com>; Kathren Brown <KBrown@uvu.edu>
Subject: Re: Help understanding process for disciplinary situations
Thank you, Ms. Clemes, for your thoughts on the process as you see it.
It is possible to read policy # 648 as you do.
It is also possible to read it in a way that gives a member of the faculty due process at each step in the
process, including the initial steps of deciding on suspension with pay and of undertaking an
investigation.
A couple of responses to your thoughts:
You write that “in all cases where formal discipline is recommended, the faculty member has the
protection of the policy provisions listed, such as written notice, a statement of facts, proposed action, a
statement of rights, and a schedule for hearing. This is a written letter that is provided to the faculty
member.”
Why, I ask, should a member of the faculty not have the protection of the policy provisions listed before
he or she is suspended with pay? Perhaps your decision to suspend him or her is based on evidence the
member of the faculty could call into question.
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You write that “Suspensions pending action do not require the elements listed in Section 4.7.1, the
section that lists the due process requirements when disciplinary notice is being issued. When a
suspension pending action is provided, this is not a disciplinary notice, but instead an interim measure
that places the faculty member on a paid leave while the investigation and/or disciplinary action is
pending.”
That is your reading of the policy. 648 can reasonably be read as affording due process at all steps of the
process (“In alldisciplinary, suspension, or termination proceedings . . .”). The member of the faculty
would certainly perceive suspension with pay as a disciplinary notice.
You write that “In the even fewer UVU cases where a paid “suspension pending action” interim measure
has been imposed, there has first been an analysis and conclusion by several decision makers, with my
office providing legal counsel, that the allegations are serious and that there is a risk to public harm.”
That you can decide this without allowing the member of the faculty to address the allegations is
disturbing, to say the least. The person we are talking about is, without revealing identifying specifics,
aged, a former officer of the Faculty Senate, a former department chair, an especially skilled pedagogue
whose students have been accepted by professional graduate programs by the hundreds – in short, a
person whose contributions to UVSC and UVU over many years are legion.
You write that “during an investigation, we strive to follow established principles of neutrality,
thoroughness, and due process, including using/engaging neutral investigator(s) and meetings by the
investigator(s) with parties where they have multiple opportunities to respond, present evidence, and
request that the investigator(s) interview witnesses, along with interviews of material witnesses and
review of material evidence.”
You fail to note that the accused has no details to work with, no names, no dates, no actual accusations.
Without those, there is no due process.
You write that “These interview meetings are confidential to protect the privacy of the parties and the
integrity of the process, and to reduce the potential for retaliation against parties and witnesses.”
As an attending participant in support of a faculty member, I or someone else can surely be required to
agree to confidentiality and to support the integrity of the process (which is lacking integrity as long as it
denies due process).
Finally, you again state that “. . . we have always used this 4.7.1+ procedure when formal discipline has
been recommended, which is critical to protecting the due process rights of the faculty covered under
this policy.”
You are arguing that disallowing due process is in the service of protecting due process. That is the heart
of this problem.
Many thanks Anne and Craig and Pauli and Alan for your responses to this issue.
My final question is which reading of policy 648 best serves the university? If due process at each step of
the process heightens the trust we have in one another and if it provides the most likely avenue to
discern the truth of allegations, then we should abandon the practice of the last four years.
Sincerely,
Scott
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From: Craig Thulin <THULINCR@uvu.edu>
Date: Friday, April 12, 2019 at 4:39 PM
To: Karen Clemes <KClemes@uvu.edu>
Cc: Anne Arendt <Anne.Arendt@uvu.edu>, Pauli Alin <Pauli.Alin@uvu.edu>, Scott Abbott
<Scott.Abbott@uvu.edu>, Craig Thulin <THULINCR@uvu.edu>, Alan Clarke
<alanwclarke11@gmail.com>, Kathren Brown <KBrown@uvu.edu>
Subject: Re: Help understanding process for disciplinary situations
Folks,
I believe that we can all agree that Policy 648 is in need of change, including clarifications that would
possibly have avoided the present state of concern about the particular case in question right now. That
need for change is being addressed, but will unfortunately not be of much assistance at the present.
Craig

On Apr 12, 2019, at 2:12 PM, Karen Clemes <KClemes@uvu.edu> wrote:
Dear Colleagues,
Thank you for your email and the opportunity to provide my thoughts. While I cannot discuss individual
cases with you, I am happy to provide my take on UVU policy and process. I’d also be happy to meet
with you to provide additional information on this policy, if that would be helpful. I am not writing this
email to provide you with legal counsel or details on any particular case. Nor does my summary
supersede UVU and USHE policy or applicable law, which govern faculty disciplinary processes. My
intent is to give you my quick summary with the hope of answering your questions.
With the exception of Policy 162 (sexual misconduct) and 165 (discrimination and harassment) cases,
which have their own discipline and appeal/review processes, faculty discipline is governed by UVU
Policy 648, which is open at this time. Here is the current
policy: https://policy.uvu.edu/getDisplayFile/563a435d65db23201153c288. The plan is to divide 648
into two or more separate policies, with faculty misconduct/discipline having in its own stand-alone
policy (while the other issues in the current 648 – such as reductions in the event of financial exigency –
will be handled in a separate policy or policies). A committee of mainly faculty has revised the portion of
648 that will become the faculty misconduct/discipline policy. After editing by Kat/Pilar, Policy 648 is
now in my office for legal review, to ensure we are complying with applicable USHE policy and law. I
mention that because there will be lots of opportunity to discuss the policy when it comes to Faculty
Senate next fall, when your more specific comments and concerns will be most welcome.
In any event, we are operating under the current Policy 648. When an alleged concern/complaint arises
about faculty performance or misconduct, the next step would be to review that concern and, if the
allegations involve alleged policy violations that cannot be addressed informally, investigate the
allegations with the goal of determining whether policies have been violated. The concerns/complaints
can come from a variety of sources, including EthicsPoint or written or verbal complaints to the chair,
dean, Academic Affairs, etc. If the decision is made by the dean/Academic Affairs, with counsel from my
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office, to conduct an investigation, then the parties involved will have an opportunity to respond,
including meeting with the investigator(s). At the end of the investigation, the relevant decision maker
reviews the investigation results and makes a decision on next steps, including potential discipline if the
allegations are substantiated. Per Policy 648 Sections 4.7.1 – 4.7.6, in all cases where formal discipline is
recommended, the faculty member has the protection of the policy provisions listed, such as written
notice, a statement of facts, proposed action, a statement of rights, and a schedule for hearing. This is a
written letter that is provided to the faculty member. Note that one disciplinary option that is listed
under Section 4.7.1 is “suspension,” meaning suspension without pay as a potential disciplinary
measure. Section 4.7.7 then sets forth the appeals procedure, which provides that an appeal may be
taken to the President, etc.
While I will not comment on specific cases, I can state that, in all formal disciplinary cases of full-time
faculty for conduct outside of Policies 162/165 that have occurred since I came to UVU 4 years ago, we
have always used this 4.7.1+ procedure when formal discipline has been recommended, which is critical
to protecting the due process rights of the faculty covered under this policy. As far as I am aware, this
was also the process that was used before my arrival, though I have not been involved in those cases, so
I cannot speak to them specifically. I can also state that, in the last 4 years, we have had very
fewdisciplinary notices issued to faculty under Policy 648.
In most cases when an investigation or disciplinary notice is pending, the faculty member remains in
their role, performing their job duties. In some cases, an interim measure is needed while the
investigation and/or disciplinary process is pending to protect the public harm of UVU and its employees
and students. In the last subsection of Section 4.7, Policy 648 provides a procedure for addressing
instances when a (paid) “suspension pending action” (i.e., an involuntary paid administrative leave) is
needed as in interim measure to protect the public harm. Here it is:
4.7.8 Suspension pending action. In the event that a faculty member is charged with a serious offense
affecting the public interest, the President may suspend the faculty member from professional duties
upon written notification to the faculty member and the University Board of Trustees. This suspension
may remain in effect until such time as the faculty member has resigned, been acquitted, or been
dismissed.
While I understand that the term “suspension” in 4.7.8 may be confusing, this is not the disciplinary
“suspension” without paycontemplated in the separate 4.7.1. Suspensions pending action do not
require the elements listed in Section 4.7.1, the section that lists the due process requirements when
disciplinary notice is being issued. When a suspension pending action is provided, this is not a
disciplinary notice, but instead an interim measure that places the faculty member on a paid leave while
the investigation and/or disciplinary action is pending. Perhaps the term “suspension” in Section 4.7.8
needs to be revisited to state “paid administrative leave” or “paid administrative suspension” as part of
the Policy 648 review, but it is the current UVU policy and term. In the even fewer UVU cases where a
paid “suspension pending action” interim measure has been imposed, there has first been an analysis
and conclusion by several decision makers, with my office providing legal counsel, that the allegations
are serious and that there is a risk to public harm. This is not taken lightly, but it is an interim measure
that administration must be able to use when needed. If we had to go through a 45+-day hearing
process to impose such interim measures, we would risk significant harm occurring in the interim to
students, employees, or other community members.
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As mentioned above, if a faculty member who has been placed on a paid “suspension pending” an
investigation were to receive a disciplinary notice after the investigation is concluded, the steps in
Section 4.7.1 would then be followed. Also, during an investigation, we strive to follow established
principles of neutrality, thoroughness, and due process, including using/engaging neutral investigator(s)
and meetings by the investigator(s) with parties where they have multiple opportunities to respond,
present evidence, and request that the investigator(s) interview witnesses, along with interviews of
material witnesses and review of material evidence. These interview meetings are confidential to
protect the privacy of the parties and the integrity of the process, and to reduce the potential for
retaliation against parties and witnesses. For these same reasons, no member of administration will
discuss pending case particulars.
I hope this has addressed some of your questions about Policy 648.
Best regards,
Karen
Karen M. Clemes
General Counsel
Utah Valley University | Office of General Counsel – Suite BA211 | 800 West University Parkway MS 308
| Orem, UT 84058 | 801.863.8898 | kclemes@uvu.edu
This is an email from Utah Valley University’s Office of General Counsel. This email and any attachments may contain
information that is confidential and/or protected by the attorney-client privilege and attorney work product doctrine. This email
is not intended for receipt by any unauthorized persons. Inadvertent disclosure of the contents of this email or its attachments to
unintended recipients does not constitute a waiver of attorney-client privilege or attorney work product protections. If you have
received this email in error, please immediately notify me and destroy this email, any attachments, and all copies, either
electronic or printed. Any disclosure, copying, distribution, or use of the contents or information received in error is strictly
prohibited. Thank you.

From: Anne Arendt <Anne.Arendt@uvu.edu>
Sent: Friday, April 12, 2019 12:05 PM
To: Karen Clemes <KClemes@uvu.edu>
Cc: Pauli Alin <Pauli.Alin@uvu.edu>; Kathren Brown <KBrown@uvu.edu>; Scott Abbott
<Scott.Abbott@uvu.edu>; Craig Thulin <THULINCR@uvu.edu>; Alan Clarke
<alanwclarke11@gmail.com>; Anne Arendt <Anne.Arendt@uvu.edu>
Subject: Help understanding process for disciplinary situations
Karen, I have some confusion on the disciplinary process here at UVU. Below is the way I see it (relating
directly to policy 648). Of perhaps the greatest confusion is when an in-the-disciplinary-processsomewhere faculty can a) request a meeting with the president or others and b) when that faculty can
have a person with them in any or all meetings. I figured it would be easiest to go straight to you. I am
CCing a few others who I believe also would like to hear the response. If my request is too broad to be
answered, then perhaps focus specifically on the process in which a faculty is suspended. Kat and Craig,
I hope it is all right that I went straight to Karen, but in this case I think her input will jump us much
farther in the conversations to be had. Karen, my hope is an understanding by us of the process in place
now will help us better give more well informed thoughts.
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Let me see if I have it right for disciplinary investigation (bear in mind these are my non-legalize words
so give me a bit of slack if my terminology is a bit off; go for intention in your reading):
a. A concern is brought forth by someone (or multiple people) which ends up at either a)
academic affairs, b) legal counsel, c) faculty senate, or d) student government
Note: If there is immediate and obvious potential legal violation it goes straight to legal
counsel
b. If there is no immediate and obvious potential legal violation, the concern is then
channeled to academic affairs (Kat as the point person it seems)
c. Academic Affairs then does a bit of information gathering. If it can be handled by simple
candid (mediated) discussion and clarification it is (with the faculty, the person(s) with
the concern(s), etc.)
d. If not, the disciplinary investigation starts via Academic Affairs. At this point legal
counsel is brought in to the discussion even though it is still just investigation and not a
formal discipline action. I presume this occurs to ensure academic affairs doesn’t
violate any rights or divulge private information or introduce bias or whatnot.
e. More fact gathering ensues. As a part of this fact gathering, the faculty member(s) in
question may be brought in and asked to give their input.
f. After this second round of fact gathering occurs, Academic Affairs and legal counsel
determine if a formal discipline action should be pursued. If yes, then due process,
representation, and the like all come in to play. This would be the due process spelled
out in 648 part 4.7 as I understand it, yes?
g. Also at the point of if a formal discipline action is pursued, the stuff in 648 4.7.4
procedures subsequent to notice come in to play.
Thank you for your time and consideration,
Dr. Anne Arendt
Utah Valley University
Associate Professor / Department Chair
Technology Management
Faculty Senate Interim Vice President
Anne.arendt@uvu.edu
http://www.uvu.edu/profpages/profiles/show/user_id/169
Craig D. Thulin, PhD, FHEA
Professor — Dept. of Chemistry
Faculty Senate president
Pope Science Bldg., mailstop 179
Utah Valley University
Orem, UT 84058
(801) 863-6486
thulincr@uvu.edu

11 April 2019
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Kat Brown
Associate Vice President

Dear Kat,
This morning, at his request, I accompanied Professor S. to the second meeting he has had with
you after his suspension. Although he was told in the last meeting that he could bring an advisor
– either a colleague or legal counsel to the meeting this morning – he and I were told that UVU’s
general counsel, consulted while I waited, said that no representative was allowed in this
meeting.
I asked for the policy that disallowed this. You showed me policy #648 and said that the
“Statement of rights” that says representation is allowed does not apply to the investigative
meeting I was there for.
I refer you to the following description of due process attending faculty reduction / discipline:
“In all disciplinary, suspension, or termination proceedings” (this was clearly one step in
proceedings related to discipline, suspension, and termination), the following provisions apply:
1) Notice Professor S. did receive a notice signed by the President.
2) The notice did not, however, include names of persons making charges nor did it state
any specific facts to which Professor S. might respond. Professor S. clearly understands
what is at stake under the first bullet point, and he would very much like to rectify that
problem, but the subsequent allegations are impossible to respond to without the required
details.
3) There was no statement of rights stating that Professor S. had a right to a conference
with the President or designee at which a representative might be present.
As you pointed out to me, this policy needs to be rewritten, and I, in fact, was a member of a
committee you led that attempted to do so.
But as it reads, there is no step of the proceedings during which a representative is disallowed.
Additionally, several aspects of the policy have already been violated.
I am copying my faculty senator, Alan Clarke, on this email and have asked him to bring this to
the attention of the Senate. As the Vice President of the UVU Chapter of the AAUP, I will
consult with fellow chapter members to discuss possible action on our part.
Sincerely,
Scott Abbott,
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Professor of Integrated Studies, Philosophy and Humanities

#648 Faculty Reduction / Faculty Discipline
4.7 Due Process
4.7.1 In all disciplinary, suspension, or termination proceedings, or proceedings regarding
academic freedom, the faculty member shall be subject to the following policy provisions:
1) Notice. Written notice shall be delivered personally, or by certified mail, return receipt
requested, to the faculty member under investigation. Such notice shall contain the following:
2) Statement of facts. A concise statement of the facts, conduct, or circumstances reported to
constitute failure to comply with the Standards set forth in this policy, including the names of
those persons making the charges.
3) Proposed action. A statement of the action proposed to be taken, in the event the allegations of
noncompliance are sustained by a due process committee.
4) Statement of rights. A statement informing the faculty member of his or her rights to be heard
in conference with the President or designee, and that such conference must be requested in
writing to the President or designee by the faculty member, and further, that the faculty member
may have an advisor or counsel of his or her own choosing present at such conference, and that
such conference must be requested within five days after receipt of the notice by the faculty
member, and that such conference must be held within ten days after receipt of such notice by
the faculty member. The purpose of the conference is to attempt to reach an agreement or
settlement, thereby precluding the necessity of a formal hearing.
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EXHIBIT C
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The David R. Keller Chapter
of the
American Association of University Professors
Utah Valley University
13 November 2019

Mike Shively training on the San Marcos River for the 2019 Texas Water Safari (courtesy of the Shively family)

Our colleague, Professor Michael Shively, passed away on the evening of August 19, 2019.
Mike joined the UVU faculty in 1992 with advanced degrees in anatomy and veterinary science. He
served as President of the Faculty Senate and as Department Chair. He was the Faculty Athletic
Representative, a role he relished as he played his trumpet at many athletic events. Over the course
of his teaching career he taught thousands of students in his anatomy and physiology classes and was
honored with numerous teaching awards. Students found his demanding classes key components for
admission into medical, dental, and nursing schools.
Although “Rate My Professors” is an imperfect source, it is informative to see what students
posted there about Mike’s anatomy class. Five recent, representative examples:
AWSOME, 5 out of 5 rating
Anatomy is the hardest class you will probably ever take, no matter who it is from. But
taking it from Shively will probably be the best decision you make. He is extremely caring
and will answer any of your questions with respect. He was my favorite professor of all time,
and I wish I could take physiology from him next semester!!
AWFUL, 1 out of 5 rating:
Shively does NOT prepare you for his tests and he does not treat this course like an
introductory course. I put in an inordinate amount of hours into this class and I haven't
learned a single thing. The average score for his tests was 30-40% and he hardly curves it.
DO NOT TAKE THIS CLASS if you don't want to waste your time and money.

Case 2:20-cv-00119-DBP Document 2-4 Filed 02/21/20 Page 3 of 8

GOOD, 4 out of 5 rating
This is THE hardest class I've ever taken. Lab is much easier than lecture for most people,
but not impossible. Dr. Shively seems scary because his tests are HARD, but he's hilarious,
with crazy raccoon stories (ask him about that) and jokes. Taking him for lecture is a good
idea, as he writes the lecture tests and is helpful. He's a genius
AWESOME, 5 out of 5 rating
TAKE THE HONORS VERSION OF ANATOMY!!!!!!!!!!!!! It is the same material as the
other anatomy classes just not a lecture hall and the average grade was an A-. This was the
best choice I made. My class had 12 people in it and we all got super tight, even Shively. He
is the smartest person and invited us over to his house to study for the final.
AWFUL, 1 out of 5 rating:
this was a very difficult class. When people say this class is hard, they are not kidding at all.
I've met other students from different schools that took the same class and got A's without
as much effort.
A 2018 student wrote a long letter of gratitude to Mike that included these thoughts:
You didn’t just give us a lecture; you gave us stories, hilarious jokes, deep real-life
applications and humbling moments. . . . Yes, your class was one of the most difficult I’ve
ever taken, but you taught us so much because of that. You taught us how to work hard,
harder than we ever had before, and how to be self-reliant. You taught us how to push
ourselves to the limit and hold ourselves to high standards. You taught me that I had the
ability to do hard things if I was determined. But most importantly, you taught us all that we
each had an impact and that our attention to detail would be critical in our future. . . . I
remember being so nervous to ask you about something I didn’t understand, but you were
so sweet to me. I realized how much you cared about our understanding then, and how
much you just wanted what was best for us and wanted us to succeed. (courtesy of the
Shively family)
Over the 2019 spring break Mike was on the San Marcos River training for the Texas Water
Safari, a 260-mile canoe race he had excelled at for three decades. The day he returned he was
suspended from his professional duties. Under the stress of allegations about his conduct as a
member of the UVU faculty, over the course of five months of intense and inconclusive
investigation, Mike found it impossible to sleep, lost twenty-five pounds from his already spare
frame, and grew increasingly anxious and despondent. The assault on his reputation and the
possibility that he might never teach again devastated him.
We mourn the loss of a respected colleague.
The letter that announced the beginning of Mike’s ordeal, dated March 25, 2019, stated that
he was suspended from his professional duties, effective immediately, because of serious charges
that affected the public interest. Mike was required to gather what he needed from his office and to
relinquish his keys, after which he was immediately escorted off the campus where he had worked
for 27 years. He was allowed to return only when summoned for sessions related to the
investigation. He was isolated by an order restricting contact with colleagues and students. In midsemester, his students were left with substitute teachers. At some point during the summer, because
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the investigation was predicted to continue into Fall Semester, a replacement was hired to teach his
fall classes. Mike died the first day of the new semester.
The March letter listed six complaints: Mike had violated UVU policy by requiring course books
for which he received royalties; he had intimidated and threatened students and employees in ways
that caused significant psychological distress; his course requirements and grading were arbitrary and
capricious; he had violated the academic freedom of colleagues; he had not adhered to
accommodation policies; and he had discriminated and harassed members of protected classes.
Mike had indeed collected royalties for his required book after the new policy was adopted. He
turned over his publisher’s records to investigators, had his contract with the publisher revised, and
agreed to donate royalties to a department fund as required.
The other complaints left him dumbfounded.
Who, he asked, felt intimidated and threatened so seriously that they experienced significant
mental distress? And when did that happen? Who had complained about arbitrary and capricious
course requirements and grading for courses he had taught successfully for decades and for which
he had received teaching awards? Whose academic freedom, he asked, had he violated? When had
he failed to follow disability accommodation policies and to cooperate with Accessibility Services?
Whom had he harassed and discriminated against?
Why, he asked, does a letter of suspension claiming possible serious harm to colleagues and
students include complaints about teaching methods? How could UVU administrators and the
lawyer hired by them to investigate the case possibly judge the quality of his anatomy teaching? Why
do the allegations read like a prosecutor’s grab bag of charges assembled in the hope that at least one
will stick? Is this simply a concerted attempt to end my career, he wondered? And how, he asked
finally, can I possibly defend myself without knowing the specifics of the accusations?
You will know those details only after the investigation is completed, he was told. In the
meantime, you are required to appear when summoned and to answer whatever questions the
investigator poses.
For support, Mike contacted me, Vice President of the UVU Chapter of the American
Association of University Professors, and Alex Simon, President of the UVU affiliate of the
American Federation of Teachers. We agreed that I would accompany Mike to his next hearing. I
recommended that Mike answer no questions unless he had detailed, specific information about the
allegations.
I was turned away from the meeting after a call to UVU’s General Counsel, who said that
policy did not allow faculty support at this stage. While Mike continued to meet with the investigator
and an Associate Vice President, I appealed that interpretation of policy, Additionally, I addressed
the absence of the specific information Mike needed for an adequate response.
As the basis of the appeal, I cited the statement on due process in policy #648 Faculty
Reduction / Faculty Discipline:
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4.7 Due Process
4.7.1 In all disciplinary, suspension, or termination proceedings, or proceedings regarding academic freedom,
the faculty member shall be subject to the following policy provisions:
1) Notice. Written notice shall be delivered personally, or by certified mail, return receipt requested,
to the faculty member under investigation. Such notice shall contain the following:
2) Statement of facts. A concise statement of the facts, conduct, or circumstances reported to
constitute failure to comply with the Standards set forth in this policy, including the names of those persons
making the charges.
Professor Shively did receive a notice, I wrote, but it did not include the names of persons
making charges and, other than the royalty question, it failed to state any specific facts to which he
might respond.
The General Counsel answered my email, explaining that “Suspensions pending action do
not require the elements listed in Section 4.7.1. . . . When a suspension pending action is provided,
this is not a disciplinary notice, but instead an interim measure that places the faculty member on
a paid leave while the investigation and/or disciplinary action is pending.”
I repeated that the policy promises due process “In all disciplinary, suspension, or
termination proceedings . . .” and argued that the member of the faculty would certainly perceive a
letter announcing suspension as a disciplinary notice.
The General Counsel further informed me that prior to any suspension, “there has first been
an analysis and conclusion by several decision makers, with my office providing legal counsel, that
the allegations are serious and that there is a risk to public harm.”
I responded that to decide there is a risk to public harm by a 73-year-old professor whose
contributions to UVSC and UVU over many years are legion, and to do so before allowing him to
address specific allegations, is simply not right. Fundamental fairness at each step of the process, I
argued, heightens the trust we have in one another and provides the most likely avenue to discern
the truth of allegations.
Faculty Senator Alan Clarke joined the email exchange with the General Counsel at this
point, arguing that “due process means ‘fundamental fairness.’ While it does have legal dimensions
which you’ve focused on, such a perspective when applied to university procedures is unnecessarily
crabbed. . . . Would it not be better from the university's perspective to provide as much fairness in
the process as possible?”
There was no softening of the University’s position and the investigation continued with no
opportunity for my supportive involvement and with no revelation of specific details. It would be
months before Mike was finally allowed to know who made the complaints and the substance of
those complaints.
Three months after Professor Shively received the initial letter, worried about his increasing
anxiety and inability to sleep, I sent an email to President Tuminez, new Provost Wayne Vaught (just
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days after his arrival on campus and ten days before his official duties commenced), and General
Counsel Clemes:
21 June 2019
Dear Colleagues,
This letter is in response to the ongoing case of Professor Mike Shively. . . .
Attached, you will find an email thread with details and arguments about what we see
as violations of due process. Senate President Thulin and incoming President Arendt were
copied on the thread and will go to work in the fall to produce a less ambiguous and more
fair policy.
The short version of our concern is that Professor Shively was escorted from
campus as a threat to the public interest (this obviously has nothing to do with sales of his
book) without any chance to dispute that decision. In subsequent meetings with an Associate
Vice President and counsel, he was questioned about supposed violations without having
[relevant] details . . . .
How does one defend oneself against accusations lacking any detail, accusations
made by unknown persons? How is it possible that you will issue an investigative report on
Professor Shively before he has had a chance to give you information based on the names of
the complainants and the details of their allegations? He can, of course, respond after he
reads the report and he can appeal a negative decision, but shouldn’t your initial decisions be
based, in part, on his responses to specific charges by specific people? Shouldn’t the decision
to ban him from campus take into account his initial responses to the accusations, not to
mention his distinguished career?
It is now the 21st of June, three months since Professor Shively was escorted from
campus. It seems unconscionable to keep him in suspense for this length of time, with no
communication for weeks now.
Several sleepless weeks later Mike was finally allowed to review the 31-page investigative
report and two stacks of exhibits. His reading of the report and notetaking were limited to two
hours. When he called me after reading the report, Mike was relieved, he said, but also astonished
that he remained isolated and suspended after months of investigation resulting in a report that
failed to substantiate the supposed threat to the public interest.
On the 18th of July, Mike wrote a response to the report. He disputed the use of solicited and
anonymous complaints. He countered the claim of arbitrary and capricious course requirements: “I
have not changed the difficulty of the course or tests in the last 20 years, nor have my department
chairs or deans ever expressed a need for me to do so.” He complained about the fact that his book
had been sent for review by an academic whose work he had disputed for several decades (and why
was his book in question in any case?). And finally, Mike wrote that he was always open to
suggestions on how to improve his teaching. Mike was a teacher first and last.
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When we spoke after he wrote that letter, Mike wondered if he had been unwise to
challenge any of the allegations. Perhaps he should have just agreed to anything that would
have made it possible for him to continue teaching. I reminded him that the mismatched set
of allegations had been assembled to make a case for termination. They call into question
your ability to teach anatomy, although so many of our alumni have reported that your
course was outstanding preparation for their careers. Complaints about your book should be
evaluated by colleagues whose prerogative it is to control the biology curriculum.
Disagreements between colleagues about pedagogy should be a matter for departmental
deliberation, not grounds for administrative investigation. By policy, you have the academic
freedom to teach your classes according to your best professional judgment. If I had written
the letter, I would have requested additional information about the decision to declare you a
threat to the public interest. They have kept you under investigative pressure for months.
Your mild response is nothing to worry about. Whoever assembled the hodgepodge of
allegations is the one who should be concerned.
When he died a month later, Mike had still not received a letter from the UVU
administration deciding his case. A negative decision would have triggered the first
involvement of Mike’s faculty peers—a Faculty Senate-appointed Due Process Committee,
whose charge would have been to evaluate whether due process had been afforded.
How might this deeply flawed process be improved as we look forward?
AAUP recommendations for termination for cause include initial steps to ensure a
fair process: “(1) discussions between the faculty member and appropriate administrative
officers looking toward a mutual settlement; (2) informal inquiry by the duly elected faculty
committee . . . ; (3) a statement of charges, framed with reasonable particularity by the
president or the president’s delegate.”
It seems likely that this recommended process would have led to a more reasonable
outcome. Let’s imagine how it might have played out in Mike Shively’s case.
(1) In discussions between Mike and administrative officers, before being suspended for
issues perhaps affecting the public interest, Mike would have a chance to clarify, to
question, to defend himself. If, at this point, issues were still unresolved, the process
could move to the second step.
(2) In an informal inquiry, members of the faculty committee might realize that while the
other issues need addressing on some level, only the complaint about intimidation and
threat to the public interest would require suspension. Investigating that question, they
might find sufficient evidence of threat and recommend suspension. Or they might find
that the complaint was unfounded and recommend against suspension. If they found the
threat substantiated, the process could move to step three.
(3) At this point Mike would receive a formal list of charges listed with reasonable
particularity. The question of suspension would hinge on his ability to explain, to
question, to factually contest, and/or to accept responsibility.
(4) If he were suspended after these steps, the following formal investigation would have a
legitimacy the actual one Mike was subjected to did not.
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Repeated decisions by the Holland/Olson administration, along with this case initiated by
the Tuminez/Olson administration working on inherited principles, have caused harm to individual
members of the faculty and have degraded our confidence that principles of fairness and due
process will be adhered to. With a President just beginning her second year and with a new Provost,
the administration of UVU is in a good position to rethink how its actions in termination cases
might be altered to serve fundamental principles of due process and shared governance.
The Faculty Senate is poised to address a revised policy on faculty discipline, suspension, and
termination that will better protect our joint interests. The new administration, if it were so inclined,
could show a heightened commitment to shared governance by negotiating the policy with the
Senate until all parties are satisfied. This would be an improvement on the historical practice of
regarding Senate input only as recommendation.
At a minimum, the revised policy on faculty discipline should require that from the
beginning the administration provide anyone accused of misconduct with sufficiently specific
charges to allow an informed response. The policy should allow the accused to be accompanied at
each step of the process by a faculty advisor as well as a lawyer, if so desired. Complaints should be
evaluated by a Senate-appointed committee before action is taken. Any subsequent investigation
should be concluded in the shortest possible time.
Finally, the Faculty Senate would do well to investigate the investigation Professor Shively
underwent. How was the jumbled list of charges developed and to what purpose? Most critically,
what was the specific basis of the decision to suspend him as a threat to the public interest? Why, if
the investigation revealed that there was in fact no threat, was the suspension not lifted at whatever
time that was established? Instead, descending into despair, Mike was left to contemplate an
investigation with no perceivable end and a fall semester during which he would be unable to do
what he loved best: teach his anatomy class. The Shively family deserves, as do we all, a clear sense
for our joint commitment to due process going forward.
Sincerely,
Scott Abbott
For the David R. Keller Chapter of the AAUP at UVU
Professor of Integrated Studies, Philosophy and Humanities
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